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State and county Location Community No. | EM gates ol gRion/c: ation of | special flood hazard area identitied Date !
sale of flovd insurance. in community
™ Kentucky, Floyd .| Unincorpotated aress.......................| 2100698, .............. Mar. 11, 1976, Emerg. Sept. 5, 1984, Reg,, Sept. | Dec. 13, 1974 and June 17, 1977...... Do
S5, 1984, Susp.
South Carglina, Beaufort, city of........oeuin. 450026C. Nov. 27, 1970, Emerg., May 2, 1977, Reg.. Sepl. | June 28, 1974, Sept. 5, 1875 and Do
Beaufort, 4 5, 1984, Susp. May 2, 1977
Tennessea
Anderson,.... Unincorporated ereas......... | ATO2178...civeeiacs Aug. 5, 1975, Emerg,, Sept. 5, 1984, Reg., Sepl | JUne 12, 1977 ... .ororermsrmiessssmsmsirmens 20
5, 1984, Susp.
Unico...n... T D .| 4700948..... . APr. 20, 1978, Emerg., Sept. 5, 1984, Reg., Sept. | July 2, 1876, and Dec. 17, 1876........ Do,
5, 1984, Susp,
Roane ..., Harris city of. 4754278B......cii Sepl. 18, 1970, Emerg, Feb 26, 1971, Reg., | Feb. 26, 1971, July 1, 1874, and Do
Sept. 5, 1884, Susp. Sept. 3, 1976.
Campbell ..............| LaFollette, city of 4754358 Apr. 2, 1971, Emerg., Dec. 17, 1881, Reg., Sept. | Dec. 23, 1971, July 1, 1974, and Do
5, 1984, Susp. Nov. 12, 1976.
Reacion V
OIS, PIKE....ccrrmmmrrrenerr| PEEM, Village OF......coocn... 170556C Sept. 1, 1676, Emerg, Bept. 16, 1984, Reg., | Dec. 28, 1973, Mar. 26, 1978, and Do
Sept. 5, 1984, Susp. Sept. 16, 1581,
REGION VIl
Montana, Flathead..| Unincorporated areas ... 300023C Jan, 31, 1975, Emerg, Sapt. 5, 1984, Reg., Sept. | Sept. 13, 1974, Mar. 19, 1976, and Do,
5, 1984, Susp. June 28, 1977,
REGION IX
Calitornia:
San DIegO ..ciuiias Oceanside, city of.-........... 0602948 June 30, 1975, Emerg. Sept. 5, 1984, Reg., Sept. | May 10, 1974 and Oct. 27, 1976....... Do
- 5, 1984, Susp.
San Bemarding ....... Rancho C: ga, city of | OBOBTIA..cccinicvnsf Aug. 7, 1978, Emerg., Sept 5, 1984, Beg., SePL. [iimmmiiioumimmimioiissesisnsieremistieisaiis Sept. 5, 1885
5, 1984, Susp.

! Date certain Federal

no longer availabk

in special flood hazard areas.

Code for reading 4th column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

(National Flood Insurance Act of 1968 (title
XI1I of the Housing and Urban Development
Act of 1968); effective Jan. 28, 1969 (33 FR
17804, Nov. 28, 1968), as amended, 42 U.S.C.
4001-4128; Executive Order 12127, 44 FR
19367; and delegation of authority to the
Administrator, Federal Insurance
Administration)

Jeffrey S. Bragg,

Administrator, Federal Insuranee
Administration.

[FR Doc. 84-22644 Filed 8-24-84; 8:45 am)

BILLING CODE 6718-03-M

——

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for Seven Birds
and Two Bats of Guam and the
Northern Mariana Islands

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SuMMARY: The Service determines
epdangered status for seven birds—
Guam broadbill, Mariana crow, Mariana
gallinule, Micronesian kingfisher, Guam
rail, Vanikoro swiftlet, and bridled
white-eye—and two mammals—the
little Mariana fruit bat and Guam
population of Mariana fruit bat. All nine
animals have declined drastically in
numbers and distribution, and several
appear close to extinction. This rule
implements the protection provided by
the Endangered Species Act of 1973, as
@mended, for these nine species of

Guam and the Northern Mariana
Islands,

DATES: The effective date of this rule is
August 27, 1984. Although the effective
date of rules is normally 30 days from
publication, the Service considers the
status of the species covered by the
present rule to be so critical that
protection of the Endangered Species
Act should be implemented
immediately.

ADDRESSES: The complete file for this
rule is available for inspection during
normal business hours, by appointment,
at the Service’s Office of Environmental
Services, 300 Ala Moana Boulevard,
Room 6307, Honolulu, Hawaii 96850.

FOR FURTHER INFORMATION CONTACT:
Mr. Sanford R. Wilbur, U.S. Fish and
Wildlife Service, Lloyd 500 Building,
Suite 1692, 500 NE. Multnomah Street,
Portland, Oregon 97232 (503/231-6131 or
FTS 429-6131).

SUPPLEMENTARY INFORMATION:
Background

The islands of Micronesia, in the
western Pacific, support relatively few
native vertebrate animals, except for
those forms that, during some stage of
their evolution, developed a capacity for
flight. Many kinds of birds, and some
bats, have been discovered in the
region, often with species or subspecies
restricted to a single island. Because of
their limited range and specialized:
ecological needs, island animals have
generally proved highly vulnerable to
extinction, especially as their habitat
was invaded by people and associated
disturbances, domestic animals,
introduced predators, and diseases.

The jurisdiction of the United States
extends over much of Micronesia,
including the Territory of Guam and the
Commonwealth of the Northern Mariana
Islands. In these areas are found the
following seven birds and two bats that
are the subjects of this rule:

Guam broadbill (Myiagra freycinets),
described by Ostalet in 1881, a small
flycatcher, slate-blue above and
cinnamon-white below, endemic to
Guam, forages mainly in forest
understory;

Mariana crow (Corvus kubaryi),
described by Reichenow in 1885, similar
in appearance and habits ta the common
crow (C. brachyrhynchos) of Nerth
America, occurs only on Guam and
Rota;

Mariana gallinule (Gallinuia
chloropus guami), described by Hartert
in 1917, a long-legged inhabitant of
wetlands, largely dark in color, endemic
to Guam and several of the Northern
Mariana Islands;

Micronesian kingfisher (Haleyon
cinnamomina cinnamomina), described
by Swainson in 1821, largely brown in
color, differs from many members of the
kingfisher family (Alcedinidae) in
having a broad and flattened bill, does
not catch fish but forages in the forest
for small land animals, endemic to
Guam;

Guam rail (Rallus owstoni), described
by Rothschild in 1895, a flightless bird
with long legs and small wings, formerly
found throughout the forests and
grasslands of Guam;

Vanikoro swiftlet (Aerodramus
vanikorensis bartschi), described by
Mearns in 1909, a small member of the
swift family (Apodidae), dark green-




33882

Federal Register / Vol. 49, No. 167 /| Monday, August 27, 1984 / Rules and Regulations

brown above and brownish below,
endemic to Guam and several of the
Northern Mariana Islands, nests in
caves;

Bridled white-eye (Zosteraps
conspicillata conspicillata), described
by Kittlitz in 1833, a small song bird,
light green above and dingy yellow
below, found only on Guam, usually
forages in upper forest canopy;

Little Mariana fruit bat (Pteropus
tokudae), described by Tate in 1934, a
moderate-sized bat, forearm less than 10
centimeters (4 inches) long, known only
from Guam; and

Mariana fruit bat (Pteropus mariannus
mariannus), described by Desmarest in
1822, a relatively large bat, forearm over
12.5 centimeters (5 inches) long, endemic
to Guam and several of the Northern
Mariana Islands, found mainly in forest
habitat.

All nine of the above species have
recently fallen drastically in numbers
and distribution. The main cause of the
decline of the bird species is not yet
known, but may involve the spread of
avian diseases or predation by
introduced animals. The bats have been
decimated largely by killing for use as
human food. Habitat loss also probably
has been a factor in the decline of some
or all of the species. The Guam
broadbill, Guam rail, bridled white-eye,
and little Mariana fruit bat each
apparently numbers fewer than 100
individuals and is thought to be on the
verge of extinction. They are among the
most critically endangered species of
wildlife under U.S. jurisdiction. The
populations of the Mariana fruit batin
the Northern Mariana Islands are not
competely known; only the Guam
population, which has suffered severe
losses, is now being classified as
endangered.

Of the above, the Mariana gallinule,
CGuam rail, Vanikoro swiftlet, little
Mariana [ruit bat, and Mariana fruit bat,
and also one other Guam bird, the
Mariana dove (Ptilinopus roseicapillus),
were the subjects of a petition sent to
the Service on August 28, 1978, by the
Honorable Ricardo ]. Bordallo, Governor
of Guam, requesting that these animals
be added to the U.S. List of Endangered
and Threatened Wildlife. A second
petition, sent to the Service on February
27,1979, by the Honorable Joseph E.
Ada, then Acting Governor of Guam,
requested the listing of the Guam
broadbill, Mariana crow, Micronesian
kingfisher, and bridled white-eye, and
also two other Guam birds, the white-
throated ground dove (Gallicolumba
xanthonara xanthonura) and cardinal
honey-eater (Myzomela cardinalis
safford:). A third petition, sent to the
Service on December 14, 1981, by the

Honorable Paul M. Calvo, then Acting
Governor of Guam, requested the listing
of two addititional Guam birds, the
Guam rufous-fronted fantail (Rhipidura
rufifrons uraniae) and Micronesian
starling (Aplonis epaca guami), and the
sheath-tailed bat (Emballonura
semicaudata). Still another petition, sent
to the Service on November 24, 1980, by
the International Council for Bird
Preservation, requested the listing of the
Mariana crow, Mariana gallinule, Guam
rail, Micronesian kingfisher, and
Mariana fruit dove, and also one other
bird native to the Northern Mariana
Islands, the Rota bridled white-eye
(Zosterops conspicillata rotensis).

In the Federal Register of May 18, 1979
[44 FR 29128-29130), the Service issued a
notice of review of status for the 12
animals that were the subjects of the
first two petitions from the Government
of Guam. In the Federal Register of
February 15, 1983 (48 FR 6752-8753), the
Service published the finding that the
third petition from the Government of
Guam had presented substantial
information in support of listing the
Guam rufous-fronted fantail, but not the
Micronesian starling and sheath-tailed
bat. In the Federal Register on May 12,
1981 (46 FR 26464-26469), the Service
published a notice accepting the petition
from the International Council for Bird
Preservation, and announcing a status
review of the subject birds. In the
Federal Register of December 30, 1982
(47 FR 58454-58460), the Guam broadbill,
Mariana crow, Mariana gallinule,
Micronesian kingfisher, Guam rail,
Vanikoro swiftlet, bridled white-eye,
Mariana fruit dove, white throated
ground dove, cardinal honey-eater, and
Mariana fruit bat were included in
category 1 of the Service's Review of
Vertebrate Wildlife, meaning that there
was then thought to be substantial
information on hand to support the
biological appropriateness of a listing
proposal. The Guam rufous-fronted
fantail, Rota bridled white-eye, little
Mariana fruit bat. and sheath-tailed bat
were placed in category 2, meaning that
a proposal uﬁlist was possibly
appropriate. In the Federal Register of
November 29, 1983 (48 FR 53729-53733),
the Service published a proposed rule to
determine endangered status for the
Guam broadbill, Mariana crow, Mariana
gallinule, Micronesian kingfisher, Guam
rail, Vanikoro swiftlet, bridled white-
eve, little Mariana fruit bat, and Guam
population of the Mariana fruit bat. One
of the these species, the Guam rail, was
determined as endangered by an
emergency rule in the Federal Register
of April 11, 1984 (49 FR 14354-14356). In
the Federal Register of January 20, 1984
(49 FR 2485-2488), as corrected on

February 186, 1984 (49 FR 5977), the
Service published its finding that the
listing of the six Guam and Northern
Mariana Island species covered by the
petition from the International Council
for Bird Preservation, and of the Guam
rufous-fronted fantail, was warranted
but precluded by other listing activity.
The seeming discrepancy between this
publication and the earlier proposal to
list four of these same birds is explained
by the fact that the actual finding on the
petition had been made by the Service
on October 13, 1983, but publication was
delayed until January 20, 1984.

Also, prior to the issuance of the
proposed rule of November 29, 1983, but
subsequent to the Review of December
30, 1982, the Service compiled data
indicating that four of the birds covered
by the various petitions might not
warrant listing. Specifically, the cardinal
honey-eater, Micronesian starling,
Mariana fruit dove, and white-throated
ground dove are now thought to be
common on one or more of the Mariana
islands north of Guam, and the last
species may also be common on the
island of Yap to the southwest. As
additional information on these birds
becomes available, the Service may
reasssess their qualifications for
addition to the List of Endangered and
Threatened Wildlife. The two other
birds covered by the petitions, but not
included in the proposal of November
29, 1983, the Rota bridled white-eye and
Guam rufous-fronted fantail, are thought
to warrant listing, but development of a
proposal has been precluded by other
work. The Service continues to seek
data on the sheath-tailed bat in order to
determine if listing is warranted.

Summary of Comments and
Recommendations

In the proposed rule of November 29,
1983, and associated notifications, all
interested parties were requested to
submit information that might contribute
to development of a finalrule, The
Governor of the Territory of Guam, the
Governor of the Commonwealth of the
Northern Mariana Islands, the Chairman
of the Biology Department of the
University of Guam, and other
concerned parties were contacted and
requested to comment. A newspaper
notice, inviting public comment, was
published in the Pacific Daily News on
December 28, 1983.

Seven comments were received. The
Governor of the Territory of Guam,
Representative Antonio B. Won Pat of
Guam, the Environmental Defense Fund.
and one private individual supported the
proposal and explained how listing
could benefit the involved species. The
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U.S. National Park Service also
supported the proposal, pointed out that
the Mariana gallinule occurred within
the American Memorial Park on Saipan,
and listed management measures that
would be considered for the
conservation of this species. A private
individual stated that poaching of the
Mariana fruit bat is currently occurring
on Guam, and made the
recommendation, which the Service will
consider, that the species be classified
as endangered throughout its range. The
Governor of the Commonwealth of the
Northern Mariana Islands, however,
commented that while fruit bat
populations are very low on three of the
islands in the Commonwealth,
populations on most other islands are
relatively large and not in need of
special protection. The Governor also
provided data on four other species in
the Commonwealth, but did not state an
opinion on the proposed listing thereof,

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the Guam broadbill, Mariana crow,
Mariana gallinule, Micronesian
kingfisher, Guam rail, Vanikoro swiftlet,
bridled white-eye, little Mariana fruit
bat, and Guam population of the
Mariana fruit bat should be classified as
endangered. Procedures found at section
4(a)(1) of the Endangered Species Act
(16 U.S.C. 1531 et seq.) and regulations
promulgated to implement the listing
provisions of the Act (codified at 50 CFR
Part 424; under revision to accommodate
1982 Amendments—see proposal at 48
FR 36062, August 8, 1983) were followed.
A species may be determined to be
endangered or threatened due to one or
more of the five factors described in
section 4(a)(1). These factors and their
application to the nine animals named
above are as follows:

A. The Present or Threatened
Qeslruction, Modification, or
Curtailment of Its Habitat or Range.

As explained in detail below, there
definitely has been a drastic curtailment
in the range and numbers of each of the
animals that is a subject of this rule. The
reduction probably has resulted in part
from destruction of much native habitat
by human activity on Guam.
Nonetheless, a rapid recent decline in
populations appears unrelated to this
problem, as there are remnants of
suitable habitat throughout Guam that
are completely devoid of the subject
birds and bats.

The Guam broadbill formerly
occurred in all forested areas of Guam.

It declined severely in recent years, and
by the early 1970's was entirely absent
from the southern two-thirds of the
island. Data from a 1983 census indicate
that the population contains fewer than
100 birds, and is apparently restricted to
an area of about 373 acres in the Pajon
Basin on Ritidian Point, at the north end
of the island.

The Mariana crow once was found
throughout the islands of Guam and
Rota. It disappeared from southern
Guam in the mid-1960's and from central
Guam in the early 1970's. It is now
confined to the northern part of that
island, where the population in 1983 was
estimated at 150 to 200 individuals. On
Rota, the decline apparently has not
been so severe; preliminiary results from
a 1982 survey indicate that the species
still has an island-wide distribution and
numbers 1,300 birds.

The Mariana gallinule historically had
a wide distribution in the freshwater
wetlands of Guam, Tinian, Saipan, and
Pagan. The drainage of suitable habitat
was a major factor in the reduction of
the Guam population to about 100,to 200
birds by 1983. There are also small, very
restricted populations on the other three
islands.

The Micronesian kingfisher is
endemic to Guam, where it formerly
occurred in forest and forest edge
throughout the island. It was considered
common as recently as 1945, but
subsequently declined drastically as
much of its native limestone forest was
destroyed. As many as 3,000 individuals
may still survive, but the species is
restricted to only a fourth of its original
range, and the latest surveys indicate
that the decline is continuing.

The Guam rail once occurred in all
grassland and forest habitats of Guam.
In recent years it experienced a
precipitous drop in range and numbers.
Surveys in 1983 suggest that fewer than
100 birds survive, and that these are
distributed in several small,
discontinuous groups in extreme
northern Guam. One of these groups,
containing a substantial number of the
surviving birds, was potentially
jeopardized by proposed land clearing
operations in the vicinity of Andersen
Air Force Base.

The Vanikoro swiftlet historically
occupied Guam, Rota, Tinian, Saipan,
and Agiguan. The populations of Rota
and Tinian apparently disappeared
within the last few years. The
population on Saipan is declining, while
that on Agiguan may be stable. The
status of the Guam population is critical;
as few as 50 individuals are thought to
remain on the island.

The bridled white-eye formerly
occurred throughout Guam, but
apparently disappeared from the central
and southern parts of the island by 1961.
Observations in January 1983 indicate
that this bird is restricted to an area of
about 373 acres in the Pajon Basin on
Ritidian Point, at the north end of Guam.
With fewer than 50 individuals thought
to survive, and a sharp decline still in
progress, the bridled white-eye may be
the most critically endangered bird
under U.S. jurisdiction.

The little Mariana fruit bat is known
only from Guam. It apparently has
always been less common than the
larger Mariana fruit bat and is subject to
the same problems (see below). Of over
100 fruit bats collected and scientifically
examined on Guam in the 1960's, only
one was a little Mariana fruit bat. This_
individual was a female and was
nursing a young, which escaped capture.
No specimens are known to have been
taken since then.

The Mariana fruit bat has been
recorded from Guam, Rota, Tinian,
Saipan, and Agiguan. The Guam
population has fallen substantially; it is
now restricted mainly to the cliff line
forests in the northern part of the island,
and is estimated tg contain about 500
individuals. According to a comment
from the Governor of the
Commonwealth of the Northern Mariana
Islands, preliminary estimates are 25
individuals on Agiguan, 25 on Tinian,
and 50 on Saipan, but numbers are
reportedly larger on Rata. Relatively
large numbers of fruit bats also exist on
several other islands in the Northern
Marianas, but their taxonomic status is
not fully understood,

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes ,

The main factor in the decline of the
Mariana and little Mariana fruit bats is
killing for use as human food. These
bats are considered delicacies by some
of the people on Guam. Although
hunting of these species was prohibited
on the island in 1973, poaching has
continued. Moreover, until 1982, frozen
Mariana fruit bats were legally imported
to Guam from the Northern Mariana
Islands. Importation of other kinds of
fruit bats, from other area, is still taking
place. Although such activity has
declined in recent years, perhaps partly
through local educational efforts, almost
11,000 fruit bats were imported under
permit to Guam in fiscal year 1982.

Overutilization by people is not
thought to have been a major factor in
the decline of any of the seven birds that
are covered by this rule. However, the
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Guam rail was hunted legally as a game
bird until 1973. The Mariana crow is still
shot by some persons who consider it a
pest.

C. Disease or Predation.

The spread of avian diseases is
currently a prime suspecl as a main
factor in the recent decline of the seven
birds included in this rule. To date, no
particular disease has been identified,
but relevant investigations are now
being made by the Guam Aqualic and
Wildlife Resources Division, funded
through the Federal Pittman-Robertson
Program and section 6 of the
Endangered Species Act. There are
some similarities in pattern between the
disappearance of birds on Guam and in
other areas where disease is thought to
have been a major problem. An
introduced tropical mosquito (Culex
quinguefasciatus), now common on
Guam, was implicated in the
disappearance of many of Hawaii's
native birds, by acting as a vector for
the spread of avian malaria and other
diseases.

Predation by introduced animals is
also suspected as a major contributing
cause of the observed declines. The
brown tree snake, also known as the
Philippine rat snake (Boiga irregularis),
is now widespread on Guam. It is
primarily arboreal and could thus prey
on eggs and hatchlings in nests, and
roosting young and adults. The
introduced monitor lizard (Varanus
indicus) is also common on the island
and is a potential predator of birds.
Cats, rats, dogs, and hogs, all brought to
Guam through human agency, also may
threaten native birds, especially the
flightless Guam rail. While the general
impact of these introduced species is not
known, it is potentially severe,
considering that the native fauna of
Guam developed in an island
environment, free from natural
mammalian and reptilian predators, and
thus may not have retained or evolved
effective defenses.

D. The Inadequacy of Existing
Regulatory Mechanisms.

All nine animals covered by this rule
were classified as endangered by the
Territory of Guam on September 24,
1981, and are thus protected by The
Endangered Species Act of Guam (Pub.
L. 15-36). This protection, however, does
not require Federal agencies to insure
that their actions are not likely to
jeopardize the involved species, does
not affect interstate commerce, and does
not provide a basis for the substantial
financial and technical assistance that
will probably be necessary for a
successful conservation program.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence.

DDT and other chlorinated
hydrocarbons were employed
extensively on Guam during World War
I1, and there has since been widespread
use of agricultural insecticides.
Preliminary results of a 1981 study
indicate that pesticides are not now a
problem, though they may have
impacted birds in the past, especially
insectivorous species such as the
Vanikoro swiftlet. An additional cause
of mortality to the flightless Guam rail is
being struck by motor vehicles on roads.

The decision to determine endangered
status for the Guam broadbill, Mariana
crow, Mariana gallinule, Micronesian
kingfisher, Guam rail, Vanikoro swiftlet,
bridled white-eye, little Mariana fruit
bat, and Guam population of the
Mariana fruit bat was based on an
assessment of the best available
scientific information and of past,
present, and probable future threats to
these species. A determination of
critical habitat is not considered

* prudent.

Critical Habitat

Section 7(a)(2) of the Endangered
Species Act, as amended, requires
Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of a listed species
or to destroy or adversely modify its
critical habitat. Section 4(a)(3) requires
that critical habitat be designated, to the
maximum extent prudent and
determinable, concurrent with the
determination that a species is
endangered or threatened. In the case of
the nine species covered by this rule, the
Service finds that a determination of
critical habitat is not prudent. Such a
determination would result in no known
benefit to the species. The only Federal
activity currently known to have a
potential adverse effect on any of the
species is the clearing of land by the
.S, Air Force in a portion of the Guam
rail's habitat on Andersen Air Force
Base. In that case, the area in question is
well defined and the Air Force has been
made aware of the problem. Should any
other potential adverse effects develop,
the involved agencies could be informed
by means other than a eritical habitat
determination. In addition, such a
determination might place the Mariana
and little Mariana fruit bats in greater
jeopardy. These two bats are prized as
delicacies by some persons on Guam
and are thus sought by poachers. To
point out the precise areas and kinds of
habitat they occupy would greatly
increase the risk of illegal killing.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened pursuant to the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for land acquisition and
cooperation with States, and requires
recovery actions. Such actions are
initiated by the Service following listing.
The protection required by Federal
agencies, and taking and harm
prohibitions, are discussed, in part,
below.

Section 7(a)(1) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402, and are now under revision (see
proposal in Federal Register of June 29,
1983, 48 FR 29989). Section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of a listed species
or to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into consultation with the
Service. No Federal activities that may
be affected in this regard are currently
known with respect to the determination
of endangered status for the Guam
broadbill, Mariana crow, Mariana
gallinule, Micronesian kingfisher,
Vanikoro swiftlet, bridled white-eye.
little Mariana fruit bat, and Guam
population of the Mariana fruit bat.
Determination of endangered status for
the Guam rail, however, may result in
consultation between the Service and
the U.S. Air Force, regarding land
clearing operations in a portion of the
rail's habitat on Andersen Air Force
Base.

The Act and its implementing
regulations found at 50 CFR 17.21 set
forth a series of general prohibitions and
exceptions that apply to all endangered
wildlife. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to
take, import or export, ship in interstate
commerce in the course of a commercisg|
activity, or sell or offer for sale any
Guam broadbill, Mariana crow, Mariana
gallinule, Micronesian kingfisher, Guam
rail, Vanikoro swiftlet, bridled white-
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eve, little Mariana fruit bat, or member
of the Guam population of the Mariana
fruit bat in interstate or foreign
commerce. It is also illegal to possess,
sell, deliver, carry, transport, or ship any
such wildlife that has been illegally
taken. Certain exceptions apply to
agents of the Service and Territorial and
Commonwealth conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
endangered wildlife under certain
circumstances. Regulations governing
such permits are codified at 50 CFR
17.22 and 17.28. Such permits are
available for scientific purposes or to
enhance the propagation or survival of
the species. In some instances, permits
may be issued during a specified period
of time to relieve undue economic
hardship that would be suffered if such
relief were not available.

The Service will now review the nine

International Trade in Endangered
Species of Wild Fauna and Flora or for
other appropriate international
agreements.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined by the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).

Author

The primary author of this rule is Ronald
M. Nowak, Office of Endangered Species,
U.S, Fish and Wildlife Service, Washington,
D.C. 20240 (703/235-1975 or FTS 235-1975).

Regulations Promulgation
PART 17—[AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter ], Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
reads as follows:

Authority: Pub. L. 83-205, 87 Stat. 884; Pub.
L. 94-359, 80 Stat. 911; Pub. L. 95-832, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97—
304, 96 Stat, 1411 (16 U.S.C, 1531 et seq.).

2. Section 17.11(h) is amended by
adding the following, in alphabetical
order, to the List of Endangered and
Threatened Wildlife under
“MAMMALS" and "BIRDS:"

§ 17.11 Endangered and threatened
wildiife.

species covered by this rule to List of Subjects in 50 CFR Part 17 - P 5 g ¢
determine whether any should be Endangered and threatened wildlife, ) R
considered for placement on the Fish, Marine mammals, Plants
appendices of the Convention on (agriculture),
Species Cit  soe
— — " Vertebrate population where When cal :
Historic ran; i Status fisted hab cial
Common name Scientific name i ; eredige R ea 1 Tules
Mammals
Bat little Marana Wull ... PIBIODUS TOKUB® covvcoserscssiciissivsicns - Western Pafific Ocean: USA.  ENE raNQO .......ccooiccniiriimnnssirmsinions. B 156 NA NA
(Guam).
Ba1. Mariana fruit . Prerop 5. Weslern Pacific. Ocean: USA. Guam....... E 156 NA NA
(Guam, Rota, Tinian, Saipan, Agi-
. guan),
Birds
. . .
S10ATOM, GUBIM..1eeeoevcsivcsssssisereecee MYIGIR IOYOHNOM ..c.rec.coovvrorrrrnnnee. WEStGM  Pacific Ocean:  USA.  Entice range....... E 156 NA NA
(Guam).
AOW, MBNBOR s ersssssssssiimstessssrsissnssns COTVUS KUDRIYY ioveroveiscsisicvisssiniiiiiois WOSIOM  Pacific Oceart USA 00 i iiiimmmmmmimemssssiciissssse Besssssrsssset 156 NA NA
P {Guam, Rota). N
SIS, MBRANS, eeeeceens s rcrsssnessnseess GRUMNNNR CHINDOUS GUAIY .. ccrrssceinnee WeStRrn  Pacific Ocean: USA  ...d0.wunse.. . - o 156 NA NA
(Guam, Tinian, Saipan, Pagan).
Knglisher, MICIONSSIAN ..............c..... Malcyon cinnamomina cinnamomina.. Western Pacific  Ocean: USA. NA NA
(Guam).
Ra, Guam Railus fprmssmimssrees:. WESIOM  Pacific Ocean: USA NA NA
5 (Guam).
Swiltlal, Vanikoro ... .. Aerodramus (-Collocslia) vanikoren- Western Pacific Ocean: USA. ... NA NA
sis bartsch. {Guam, Rota, Tinian, Saipan, Agi-
Quan).
eye, bricted ............. Zosterops conspicitata conspiciflata.. Westem Pacific Ocean: USA .40 ., E 156 NA NA

(Guam).

Dated: August 1, 1984
G. Ray Arnett,

\ssistant Secretary for Fish and Wildlife and Parks

FR Doc. 84-22031 Filed 8-24-84; #:45 am)
BILLING CODE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Experimental Populations

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

sumMmARY: The U.S. Fish and Wildlife
Service amends Part 17 of Title 50 of the
Code of Federal Regulations in order to
comply with certain changes made in
the Endangered Species Act of 1973
(Act) by the Endangered Species Act
Amendments of 1982 (Amendments).
Part 17 is hereby amended to establish
procedures for: (1) The establishment
and/or designation of certain

populations of species otherwise listed
as endangered or threatened as
experimental populations; (2) the
determination of such populations as
“essential” or “nonessential”; and (3)
the promulgation of appropriate
protective regulatory measures for such
populations. This final rule is issued by
the Service to amend Part 17 and
implement section 10(j) of the
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Endangered Species Act. This rule
outlines the procedure to be utilized in
designating experimental populations of
listed species.

DATE: The effective date of this rule is
September 26, 1984.

ADDRESSES: Questions concerning this
action should be addressed to the
Assoicate Director—Federal Assistance,
U.S. Fish and Wildlife Service,
Washington, D.C. 20240, Attention:
Experimental populations. Comments
and materials relating to this rule are
available for public inspection by
appointment during normal business
hours (7:45-4:15 p.m.) at the Service's
Office of Endangered Species, 1000
North Glebe road, Suite 500, Arlington,
Virginia.

FOR FURTHER INFORMATION CONTACT:
Mr. John L. Spinks, Jr., Chief, Office of
Endangered Species, U.S. Fish and
Wildlife Service, Washington, D.C.
20240 (703/235-2771).

SUPPLEMENTARY INFORMATION:

Background

The Endangered Species Act
Amendments of 1982, Pub. L. 97-304,
became law on October 13, 1982, Among
the significant changes made by the 1982
Amendments was the creation of a new
section 10(j), which established
procedures for the designation of
specific populations of listed species as
“experimental populations.” Prior to the
1982 Amendments, the Service was
authorized to translocate listed species
into unoccupied portions of their historic
range in order to aid in the recovery of
the species. Significant local opposition
to translocation efforts often occurred,
however, due to concerns over the rigid
protection and prohibitions surrounding
listed species under the Act. Section
10(j) of the 1982 Amendments was
designed to resolve this dilemma by
providing new administrative flexibility
for selectively applying the prohibitions
of the Act to experimental populations
of listed species.

As a result of the 1982 Amendments,
the provisions of section 7 and section 9
may now be discretionarily applied to
an experimental population. Section 8
stringently prohibits the taking of
endangered species of fish and wildlife.
The 1982 Amendments provide new
flexibility under that section by
authorizing the treatment of an
experimental population as
“threatened" even though the donor
population from which the experimental
population came is currently listed as
endangered. Treatment of the
experimental population as threatened
enables the Secretary to impose less
restrictive taking prohibitions under the

authority of section 4(d) of the Act. As
for section 7, subsection 7(a)(2) of that
section prohibits Federal agencies from
authorizing, funding, or carrying out any
activity which would be likely to
jeopardize the continued existence of an
endangered or threatened species or
adversely modify their critical habitats.
Under the 1982 Amendments, however,
experimental populations that are not
“essential” to the continued existence of
a species in the wild (and not located
within a unit of the National Part
System or National Wildlife Refuge
System) are excluded from protection
under section 7(a)(2) of the Act. For such
species, Federal agencies would only be
required under the Act to informally
confer with the Fish and Wildlife
Service (treating the species as if they
were proposed species) under the terms
of section 7(a)(4). (The provisions of
section 7(a)(1) would also apply to
“nonessential" experimental
populations.) On the other hand,
experimental populations determined to
be “essential” to the survival of a
species would remain subject to all of
the provisions of section 7. The
individual organisms comprising the
designated experimental population
would be removed from an existent
source or “donor"s population only after
it has been determined that their
removal would not violate section
7(a)(2) of the Act and would comply
with the permit requirements of section
10(a)(1) (A) and (d). This rule would add
a new subpart to 50 CFR Part 17
governing designations of experimental
populations and would allow for the
identification of special rules governing
experimental populations in the lists of
endangered and threatened wildlife and
plants,

The 1982 Amendments specified a
regulatory procedure to be followed for
the designation of experimental
populations of listed species. In
addition, the Conference Report
accompanying the Amendments also
provides for the conservation of
experimental populations by means of
writtent agreements or memoranda of
understanding (MOU) between the
Service and other Federal land
managing agencies. The Conference
Report indicates, however, that MOU,
which may be used to address special
management concerns, cannot be used
as a substitute for the rulemaking
process outlined in this rule to identify
the location of an experimental
population, to determine its essentiality,
and to determine whether the
establishment of the population will
further the conservation of the species.
The use of MOU without the
promulgation of section 10(j) regulations

would not relieve any of the restrictions
under sections 7 and 9 otherwise
applicable to the species. However,
MOU may be used in appropriate cases
as a substitute for additional protective
regulations under section 4(d) if the
Federal land managing agency has an
effective management program in place
that satisfies the standards of section
4(d), See H.R. Conf. Rep. No. 835, 97th
Cong., 2d Sess. 34 (1982).

The designation of an experimental
population would include the
development of special rules to identify
geographically the location of the
experimental population and identify,
where appropriate, procedures to be
utilized in its management. The special
rule for each experimental population
would be developed on a case-by-case
basis. It is expected that some
regulations to designate an experimental
population may also authorize special
activities designed to contain the
population within the original
boundaries set out in the regulation.
This will avoid law enforcement
problems stemming from the inability to
distinguish between fully-protected
specimens of the donor population from
lesser protected specimens of the
experimental population.

Regulations for the establishment or
designation of individual experimental
populations will be issued in compliance
with the informal rulemaking provisions
of the Administrative Procedure Act
(APA), 5 U.S.C. 553, in order to secure
the benefit of public comment and
address the needs of each particular
population proposed for experimental
designation. A rulemaking under section
10(j) will provide a minimum 30-day
comment period. Because it does not
involve an actual determination of
endangered or threatened biological
status for a species, section 10(j)
rulemaking is not required to follow the
usual section 4 regulatory process for
listing under the Act. (However, if
critical habitat is proposed, then the
section 4 listing process would apply.)
An experimental population is by
statute given the classification of
“threatened," and the section 10(j)
process is primarily involved with legal
determinations and the promulgation of
“special rules” that can be issued under
the informal rulemaking process of the
APA.

Summary of Comments and
Recommendations

The Service received comments from
the following: Delaware Department of
Natural Resources and Environmental
Control; Illinois Department of 5
Conservation; Maryland Department o}
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Natural Resources; Michigan
Department of Natural Resources:
Montana Department of Fish, Wildlife
and Parks; New Mexico Department of
Game and Figh; North Carolina Wildlife
Resources Commission; Puerto Rico
Department of Natural Resources; South
Dakota Department of Game, Fish and
Parks; Texas Parks and Wildlife
Department; Utah Resource
Development Coordinating Committee;
Wisconsin Department of Natural
Resources; Colorado River Water
Conservation District; Oregon
Department of Transportation; Texas
Department of Water Resources; U.S.
Department of Interior, Bureau of
Reclamation (BOR); U.S. Department of
Interior, Bureau of Land Management
(BLM}); U.S. Department of Agriculture,
Forest Service (USFS); Marine Mammal
Commission (MMC); Defenders of
Wildlife (DW); Environmental Defense
Fund (EDF); Friends of the Sea Otter;
National Wildlife Federation (NWF);
Wildlife Management Institute (WMI);
American Mining Congress; Conoco Inc.;
Northern Colorado Water Conservancy
District, Colorado Water Congress
(provided by Davis, Graham and
Stubbs); Ecological Analysts, Inc.;
National Forest Products Association
(NFPA); Standard Oil Company
(Indiana); Utah International Inc.; and
Western Oil and Gas Association
(WOGA).

Many comments expressed overall
approval of the proposal. Comments of a
general nature are addressed below.
More specific recommendations and
responses follow, organized by the
section of the proposed rule to which
they refer.

General Comments

Comments received from Colorado,
Utah, and the USFS indicate that they
find the entire designation/listing
process too cumbersome and complex.
According to these agencies, the
procedure to be used for experimental
designation was not clearly stated. The
ervice regrets this confusion but
believes that the guidance stated in
section 10(j) and the accompanying
Conference Report has been followed as
clearly as possible in developing these
regulations. The USFS also states that
Memoranda of Understanding (MOU)
between agencies would be more
effective in encouraging species
recovery. The Service agrees that MOU
are useful /viable tools in species
recovery efforts, but that they should
not serve as a substitute for the actual
designation of an experimental
population in the first instance if an
experimental designation is considered
the best approach for enhanecing the

recovery efforts. Once designated,
however. MOU can be used to
implement or supplement the various
conservation programs for an
experimental population, and under the
right circumstances this would be
encouraged.

WOGA requested clarification of the
phrase “special management concerns”
used to describe a possible use for
MOU. The Service considers "special
management concerns’ to refer to a
situation that could exist between a
Federal land management agency and
the Service in which some specific
action, such as building a fence,
providing a buffer, diverting water flow,
or maintaining timber activities at a
specific distance from breeding areas,
would promote the conservation of a
listed species. MOU could be used to
implement such actions.

Concern was voiced by the Colorado
River Water Conservation District
(CRWCD) that an Environmental Impact
Statement (EIS) should have been
prepared for these proposed regulations
to insure a more comprehensive
analysis. BLM suggested that public
involvement would strengthen the
development of future experimental
population regulations by utilizing the
procedures identified under the National
Environmental Policy Act (NEPA), and
NFPA stated that an EIS should be
required for the release of experimental
populations on public land. In addition,
comments received by WOGA
recommended that criteria be
established in the regulation to
determine whether an EIS should be
prepared with regard to the
establishment of an experimental
population. As for the comment from
CRWCD, the Service believes that an
environmental assessment is adequate
and that an EIS is not required for this
rulemaking. This generic regulation is
procedural in nature and as such no
significant impact on the quality of the
human environment is anticipated.
Subsequent regulations dealing with the
designation and establishment of
specific populations will be evaluated as
to the need for the preparation of an EIS
as they are developed. Moreover, there
is no need to encunber these regulations
with an additional section on NEPA
compliance; the regulations promulgated
by the Council on Environmental
Quality will be followed by the Service
as it complies with NEPA on future
section 10(j) rulemakings. See 40 CFR
Parts 1500-1508.

Several commenters discussed the
scope of environmental reviews that
must be prepared for “nonessential”
experimental populations. DW argued

that nonessential populations should be
considered in NEPA analysis, in section
7(c) biological assessments, and in other
environmental reviews. EDF agreed that
nonessential populations, which are
treated for purposes of section 7
requirements as species proposed for
listing, must be discussed in biological
assessments. The Service concurs with
DW on the point that Federal agencies
should analyze impacts on nonessential
experimental populations, along with
other populations of fish and wildlife,
when complying with the requirements
of NEPA. However, the Service notes
that biclogical assessments under
section 7(c) are not required to cover
impacts to species proposed for listing.
Although the Service must provide a list
of all listed and proposed species that
may be present in the action area to the
requesting Federal agency, the
biological assessment itself need only
identify listed species that are likely to
be affected by the action.

The purpose of the biological
assessment is to facilitate compliance
with section 7(a){2}—the “jeopardy™
prohibition—that applies only to listed
species. The Service encourages Federal
agencies to include proposed and
candidate species in their biological
assessments, because the early
identification of project impacts may
lead to the orderly resolution of
potential section 7 conflicts.
Nevertheless, the Service acknowledges
that the inclusion of nonessential
experimental populations (that are
outside the boundaries of any unit of the
National Wildlife Refuge System or the
National Park System) in biological
assessments performed under section
7(c) is at the discretion of Federal
agencies.

Extensive comments were received
which addressed the essential/
nonessential categorization of
experimental populations, New Mexico
and the Colorado Water Congress/
Northern Colorado Water Conservancy
District believe that once a population
has been designated nonessential and
reintroduced into the wild,
reclassification to essential and/or
endangered status should not be
permitted. The Service cannot
categorically state that such
reclassification will never occur;
however, the Service deems it highly
unlikely that any such action would
proceed without full cooperation with
the affected parties. In conjunction with
this discussion, Standard Oil of Indiana
commented that as populations of the
same gpecies are established, the
essentiality of subsequent
reintroductions would decrease. The
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Service agrees with this position and
lelieves this best describes the intent of
the experimental designation, that is, to
increase the recovery potential of listed
species. Montana stated that the status
of a population should be determined
prior ta its establishment. The Service
concurs with this position, and through
the regulatory process for each
experimental population designation
will require that all determinations on
essentiality be made prior to any action
being taken.

Colorado River Water Conservation
District, BOR, and NFPA suggested that
all reintroduced populations be
nonessential. BOR believes all
populations are being reintroduced as
an "experiment” to see if expansion of
the population into historic range is
possible. The Colorado River Water
Conservation District suggests that
Congress intended that all populations
be nonessential, while NFPA contends
that a nonessential designation will
insure flexibility and encourage
cooperation. The USFS stated that they
would be reluctant to enter into a
management agreement with the Service
for the reintroduction of an essential
population. While the Service cannot
agree in advance of specific rulemakings
that all experimental populations will be
designated as nonessential, it
nevertheless concurs with the general
observation that a nonessential
designation would be the most
advantageous to encourage cooperation
and should be most actively pursued.
However, the Service feels that the
requirement of a determination of
“essentiality” in section 10(j) indicates
Congress's intent that such a
designation be given consideration and
that, under some circumstances,
essential status is justified. Where the
biological facts support an essential
designation, the Service intends to make
this determination. In a situation where
an affected agency, organization, or
individual refuses to cooperate on a
reintroduction because of an essentiality
designation, the Service will reevaluate
the designation and, if the status
remains unchanged, may withdraw the
proposal.

Contrary to the comments discussed
above, Ecological Analysts, Inc. and the
USFS state that no species classified as
endangered could have populations that
are biologically nonessential to their
survival. The Service disagrees with this
statement, because there can be
situations where the status of the extant
population is such that individuals can
be removed to provide a donor source
for reintroduction without creating
adverse impacts upon the parent

population, This is especially true if
captive propagation efforts are
providing individuals for release into the
wild. The commenters also ignore
Congressional intent in explaining the
“essential” determination:

* * * The Secretary shall consider
whether the loss of the experimental
population would be Likely to appreciably
reduce the likelthood of survival of that
species in the wild. If the Secretary
determines that it would, the population will
be considered essential to the continued
existence of the species. The level of
reduction necessary to constitute
“essentiality" is expected to vary among
listed species and, :n most cases,
experimentel populations will not be
essential.

H.R. Conf. Rep. No. 835, supra at 34
(emphasis added). An “essential”
experimental population will be a
special case, not the general rule.

Several commenters (BLM, Texas
Department of Water Resources, Utah
International) have stated that the
proposed regulations limit the
participation of affected agencies,
organizations, and private landowners
from taking part in the procedures
utilized to designate experimental
populations. The Service regrets that the
proposed regulation gave this
impression since this is not, and never
has been, the intent of the Service. The
Service encourages and seeks full
participation in these procedures, and
Congress obviously intended it by
requiring the development or regulations
which include a public comment period.
The Service intends to make every effort
to contact the affected parties during the
development of the experimental
regulation and to seek input from all
such parties during the official comment
period following publication of the
proposed rule.

Comments from the Texas
Department of Water Resources suggest
that experimental population
designations could be used to stop
pendirig development projects which
could be avoided if the Governors of
each State had the right to veto
inappropriate species translocations.
Without question, a State may impose
more resirictive taking prohibitions than
those enforced by the Service. See
section 6(f) of the Act. The Service
acknowledges the States' authority to
establish more stringent conservation
measures for resident species. This
section 6(f) authority reserves for the
States the power to implicitly control
translocation activities within their
borders to the extent those activities
involve takings of resident listed species
which would first have to be approved
by the State.

South Dakota suggests that this rule
could be used as a special tool to benefii
private industry or special interest
groups. Conoco recommends not
locating experimental populations in, or
adjacent to, areas that could be
subjected to development activities. In
addition, the NFPA believes that
experimental populations should only be
located on public land.

The Service recognizes the concern
expressed in these comments that
section 10(j) may not be appropriately o
judiciously applied. The Service can
only restate that its primary concern in
the application of this regulation is the
recovery of listed species. It is not the
Service's intent to use section 10(j) as a
short-cut to be applied in every
circumstance where a translocation or
reintroduction has been identified as a
viable recovery action. Section 10(j) wil!
only be considered in those instances
where the involved parties are reluctant
to accept the reintroduction of an
endangered or threatened species
without the opportunity to exercise
greater management flexibility on the
introduced population. When selecting a
site for reintroduction, biological
concerns will be given primary
consideration; however, all relevant
factors, including economic
considerations, will be weighed before
any action is proposed. Additionally, the
Service does not believe that private
lands should be summarily excluded
from consideration, If a private
landowner is willing to cooperate and
the site is biologically feasible, the
Service believes that the site should be
given full consideration.

Friends of the Sea Otter, DW, and
EDF expressed concern that the Service
would use section 10(j) exclusively and
abandon traditional reintroduction
policies, whereas Standard Oil (Indiana)
believes that this Section should be used
for conservation purposes only.

WOGA also believes the Service
should further clarify the relationship
between the prior propagation and
enhancement permit authorizations in
section 10(2) and the new provisions of
section 10(j) of the ESA: Is section 10(j)
the only authority the Service will use to
establish a separate population of a
listed species? The Service does not
believe that the Secretary's autherity to
take action to enhance the recovery of a
listed species is limited to the
establishment of experimental
populations as described in section 10(j)
As discussed above, the Service
believes that adequate authority, apart
from section 10(j), exists to authorize
translocation efforts for listed species
and could be exercised in those
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instances where the administrative
flexibility of section 10(j) is not required.
Section 10(j) was added by Congress to
expand, not to limit, the Service’s
existing authority and range of options
on the issue of transplantation.

WOGA also requested that these
regulations explain the relationship of
section 10(j) of the ESA to other wildlife
protection statutes that may hinder the
establishment of experimental
populations. It must be noted that an
experimental population established
under section 10(j) of the ESA does not
exempt that population from the
restrictions imposed by other applicable
Federal wildlife laws. Thus, to the
extent that these rules only set forth
how management flexibility can be
achieved under section 10(j) for
purposes of ESA (sections 7 and 9)
compliance, there is no need to address
any further the applicability of other
Federal wildlife laws which cannot be
affected by an experimental population
designation under section 10(j).

The Colorado River Water
Conservation District and the Colorado
Water Congress/Northern Colorado
Water Conservancy District have
expressed concern about the stocking of
endangered and threatened fish and
how this relates to the experimental
population regulation. The Service does
not consider fish stocking per se as a
method of establishing experimental
populations and stocking as
traditionally used by the Service is not
covered by these regulations. Stocking
'o augment existing populations could
be viewed, in some cases, as a separate
aclivity from an experimental
population reintroduction. Stocking, as
fraditionally used by the Service and
referred to in the comments discussed
nere, is a method of adding additional
numbers of individuals into an existing
population. In most cases, this would
not apply to an experimental population
since geographical isolation is a
prerequisite for the introduction of an
experimental population, and authorized
release by the Secretary must be outside
the current range of the species.

New Mexico has proposed that under
Some circumstances experimental
populations could be designated for
purposes other than recovery of a listed
Species. For example, they suggest that
certain species of listed fish could be
introduced into areas for use in
Mmosquito control. While the Service
recognizes that some of the activities
carried out by experimental populations
could incidentally benefit the public in
Ways unrelated to the recovery of the
Species, the intent of section 10(j) was

thet an experimental designation only

be applied when necessitated by the
conservation and recovery needs of a
listed species. See section 10(j)(2)(A).
Consequently the Service would not
support an experimental designation
based on nonconservation purposes.

South Dakota asked what would
happen to a State listed species if the
Federal listing changed as a result of an
experimental nonessential designation.
For the reasons stated above regarding
section 6(f), the Service believes that
State laws regulating take may continue
to apply and that an experimental
designation will not mandate an
amendment to the State list.

USFS and NWF raised concerns over
the impact of the recent decision in
Sierra Club v. Clark, Civil No. 5-83-254
(D. Minn. Jan. 5, 1984), appeal pending,
on the less restrictive taking
prohibitions that could apply to an
experimental population under section
10(j). In the above-cited case, the court
rejected the Secretary's assertion of
authority to allow regulated taking of
threatened species absent a showing of
the need to reduce population pressures
in an ecosystem which “cannot be
otherwise relieved.” The Service notes
that Congressional intent behind
authorizing an experimental population
release was not to relieve pressure on
an existing ecosystem but to enhance
the recovery potential of a listed
species. Section 10(j)'s essential purpose
was to provide the Secretary sufficient
flexibility so that public opposition to

the release of experimental populations

could be avoided:

The [House] Committee [on Merchant
Marine and Fisheries] also expects that,
where appropriate, the [experimental
population] regulations could allow for the
directed taking of experimental populations.
For example, the release of experimental
populations of predators, such as red wolves,
could allow for the taking of these animals if
depredations occur or if the release of these
populations will continue to be frustrated by
public opposition.

H.R. Rep. No. 567, 97th Cong., 2d Sess.
34 (1982) (emphasis added). Thus, based
upon the legislative history behind this
section, the Service believes that the
taking provisions adopted under section
10(j) would not be restricted by the
ruling in Sierra Club v. Clark.

Section-by-Section Analysis
Section 17.80 Definitions.

Section 17.80{a)—WOGA and MMC
have commented on the restrictive
nature of the definition of “experimental
population” used in the proposed
regulation. WOGA expressed concern
that migratory species are being
excluded from the application of this

regulation. They state that those
situations which result in excessive
overlap of experimental and
nonexperimental species or, in
situations which may exist after the
expansion of the first generation of
introduced species, are not adequately
addressed in the regulation as presently
stated. Their suggestion is to reword the
definition to identify an “experimental
population area” as an area within
which all individuals will be considered
experimental and outside of which they
will be considered nonexperimental.
The Service supports this concept but
believes that if the present definition is
carefully examined, it will be shown
that the criterion for an experimental
population area is being met in the
current definition without it being
expressly stated. An “experimental”
designation, in conjunction with

§ 17.81(c)(1), requires that there be
included within the regulation
establishing an experimental population
a description of the area in which the
species will be found and where it will
be identified as experimental. This
establishes, in effect, an experimental
population area. The Service believes
that this occurs without changing the
wording of the proposed regulations.
Boundaries will be identified and the
population within these boundaries will
be experimental.

Should individuals move outside this
area and commingle with
nonexperimental individuals of the same
species, the experimental designation
will no longer apply outside the
boundaries of the experimental zone. In
reference to a migratory population, the
entire population could be identified as
experimental and thereby the location
where that population is found would be
the experimental population area. If a
species has fixed migration patterns,
then its location (including periods of
overlap) is predictable.

The MMC comments focused on what
they believed to be the narrow
interpretation of the current definition.
Their main concern was the use of the
phrase “during specific periods of time"
which they stated does not take into
account those situations in which
migration patterns may vary in such a
way that separation, even though
predictable, may not occur at specific
periods of time. They also identify the
phrase “during a portion of the year" as
too restrictive and not accounting for
those species which may not overlap on
an annual basis. Additionally MMC
recommended that the word “treated"
be inserted in the fourth sentence of
§17.80(a) to add consistency to the
definition. The Service concurs with
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these suggestions and has made changes
in the final rule accordingly.

The Colorado Water Congress/
Northern Colorado Water Conservancy
District included a comment that the
introduction of an experimental fish
population into a river system with
natural populations would result in an
unacceptable implementation of this
regulation in regards to separating
natural and experimental populations.
The Service concurs that this would
result in an unreliable application of this
regulation and therefore intends to
review carefully all such proposals to
insure that compliance with the
regulation is attained.

Section 17.80(b)—Several commenters
(DW, EDF, Friends of the Sea Otter)
requested a wording change in the
definition applied to an essential
designation, by inserting the phrase
“would be likely to," which was used in
the Conference Report accompanying
section 10(j). They suggest that this
reduces the restrictive nature of the
definition and corresponds more
accurately with the intent of Congress.
The Service concurs and the final rule
has been altered to reflect this change.
The American Mining Congress has
commented that the Conference Report
also included the statement that most
experimental populations will be
nonessential. The Service is aware of
this statement and has earlier stated
agreement with this position. However,
the Service does not feel that this is an
appropriate statement to include in the
definition of essential/nonessential and,
as such, will not amend the definition.

MMC comments suggest that other
conditions may be applied to determine
the essential/nonessential status of an
experimental population and that
standards should be used to make this
determination. Although it is true that
“likelihood of survival in the wild" may
not be the only factor to be considered
in determining essentiality and other
factors could be applied, the Service
chooses to abide by the language in the
statute and nol expand the scope of
essentiality beyond “likelihood of
survival." By the same token, the
Service also does not choose to narrow
the scope of “essentiality” by adopting
the phrase “imminent danger of
extinction" as suggested in the
comments from WOGA. The Service
believes that “likelihood of survival of a
species in the wild"" encompasses the
possibility of extinction and that this
factor will of necessity be considered in
making a determination of essentiality.
Also inherent in this determination is
the consideration of what the potential

loss of the experimental population will
have on the species as a whole.

Section 17.81 Listing.

Section 17.81{a)—Comments by NWF
and BOR question the restrictions put on
reintroduction of experimental
populations by limiting reintroduction
sites to areas within probable historic
range. They suggest that-this is an
unnecessary constraint to apply to this
statute (Ecological Analysts, Inc. takes
the opposite view) and that ESA
contains no such restrictions. Long-
standing Service policy provides that the
relocation or transplantation of native
listed species outside their historic
range will not be authorized as a
conservation measure. For conservation
measures involving the transplantation
of listed species, it is Service policy to
restrict introductions of listed species to
historic range, absent a finding by the
Director in the extreme case that the
primary habitat of the species has been
unsuitable and irreversible altered or
destroyed. The Service believes this is
the most biologically acceptable
approach to utilize in species
introductions. Further, the purposes and
policies of the Act would be violated if
the Service were to regularly permit the
introduction of listed species into new
habitat areas as exotic species, Under
sections 2(b) and 2({c)(1) of the Act, the
Service must commit itself to ecosystem
protection and to programs for the
conservation of listed species in their
natural habitats. Generally, the
transplantation of listed species to non-
native habitat abandons the statutory
directive to conserve species in native
ecosystems. Transplantation of listed
species beyond historic range would
subject the population to doubtful
survival chances and might result in the
alteration of the species’ gene pool—
results that are clearly contrary to the
goals of the Act. Additionally, the
concept of releasing any species into
non-native habitat runs afoul of the
spirit of Executive Order 11987, which
prohibits the introduction of exotic,
foreign species into the natural
ecosystems of the United States. The
final rule reflects the above
considerations.

MMC has pointed out that the use of
the word “may” is inconsistent with the
regulatory requirements identified in
sections 10(j)(2)(B) and 10(j)(3). The
Service has clarified the final rule to
plainly show that all designations of
experimental populations must comply
with the rulemaking requirements of 5
U.S.C. 553 and the provisions of Subpart
H.

Several commenters asked whether
the Service has an affirmative duty

under section 10{j)(3) to evaluate for
experimental status all populations of
listed species that were released prior to
the effective date of the 1982 ESA
Amendments. The Service is clearly
authorized under section 10(j)(3) to grant
experimental status to populations
released in areas separate from parent
stock prior to the 1982 Amendments, but
this authority shall be exercised only
through the rulemaking process. The
authority to undertake the review is
discretionary: the regulatory process
required for exercising the authority is
mandatory. Therefore, although the
Service may be petitioned to designate a
previously-released population as
experimental under section 10(j)(3), the
ESA does not compel the Service to
approve such a request. Such a petition
would be handled in accordance with
the requirements of the Administrative
Procedure Act and 43 CFR Part 14.

WOGA asked whether actions taken
by the Service to enhance the habitat of
a listed species, which intentionally or
unintentionally result in the natural
expansion of that species' range, would
constitute a release of an experimental
population covered by section 10(j).
Although proposals to establish
experimental populations may include
habitat improvement efforts in areas
geographically separate from a species’
current range, expansion of the species’
range by habitat enhancement only is
not eligible for section 10{j) treatment.
Before a new population is released as
“experimental,” there must be a
likelihood that the times of geographic
separation are reasonable predictable
for the released stock and the parent
stock. The Service can not reduce
protections for fish, wildlife, or plant
species that expand naturally into
contiguous habitat areas under authority
of section 10(j).

In addition, DW suggests that the
biological conditions for a release
outside a species' current natural range
be more clearly stated. The Service
concurs with this comment and has
added the phrase “into suitable natural
habitat" in the final rule.

Section 17.81(b)—As a result of the
comments received on this section, the
Service has made several modifications
in the wording. These modifications
reflect suggestions by Friends of the Sea
Otter, WMI. DW, and The American
Mining Congress that findings by the
Secretary be based on the best data
available.

Other comments by WOGA and EDF
indicate that the items to be considered
before authorizing the release of
experimental populations need to be
more fully elaborated. This includes
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additional findings, other than those
already noted in the proposed
regulation, prior to making a release. For
example, both organizations suggest that
experimental populations should not be
authorized for release unless a
reintroduction need has been identified
in an approved recovery plan for that
species, The Service appreciates this
suggestion since recovery plans are the
planning document used by the Service
to track species récovery efforts.
However, the Service recognizes that
the writing/revision of a recovery plan
is a time consuming effort and initial
experimental population designations
may not be identified in current plans.
Moreover, now that the management
option of an experimental designation is
available, the Service anticipates that
plans under development and scheduled
for revision will begin to address this
option if applicable. In any event, the
Service retains the option of proposing
the release of an experimental
population, regardless of whether the
release is documented in an approved
recovery plan, if the Service determines
that such action fulfills the immediate
conservation need of the species.

WOGA has also identified the risk
factor in releasing a population. That is,
a risk to the species from a possible
unsuccessful release attempt and risk to
a released population because of
anticipated human activity. The Service
notes that the risk factor for a released
population is continually under
consideration. Factors relating to the
success of a release effort will be
reviewed in discussions with all parties
involved in the project. No release will
be attempted if the risk to the species is
so great that it has little chance to
succeed. Assessing the risk factor is
x{xhcrent in the entire regulatory process.
Carrying capacity of the release site,
population dynamics, behavioral
criteria, all items that WOGA suggests
be recorded in the risk analysis, are all
factors to be considered in the
assessment conducted by the Service
prior to proceeding with the action. The
Service believes that this risk
assessment analysis is covered by the
finding in § 17.81(b)(s) and by its
compliance with NEPA on each
reintroduction proposal. WOGA also
recommended the inclusion of a 17.81(g)
requiring the maintenance of an
administrative record. The Service
contends that the regulation developed
fr)r each experimental population, along
with its associated record of supporting
data, analysis, and other materials,
epresents an adequate administrative
record of the Service's assessment of an
experimental population release.

WOGA and the American Mining
Congress believe the Service should
consider, prior to the release of a
population, the effect activities being
carried out by public and private
organizations will have on the
experimental population. Site selection
for a release should take into
consideration human activities. The
Service concurs that this is an important
factor and should be incorporated into
findings assessing the potential of a
release site, Paragraph (4] is added in
the final rule to accommodate this
concern.

Section 17.81(c)—Recommendations
were made by EDF, DW, WOGA, and
Friends of the Sea Otter to alter wording
in several of the procedures found in
this section. Both EDF and DW
reiterated the position regarding section
10(j)(2)(B) that requires the Secretary to
utilize the best information available in
making a determination of essentiality.-
The Service concurs and § 17.81(c)(2) is
altered to reflect this position. Friends of
the Sea Otter, DW, Illinois Department
of Conservation, and WOGA have
suggested wording changes in
§ 17.81(c)(3) which the Service
recognizes as helpful in clarifying the
intent and has incorporated them in this
section (especially the phrase "isolate
the experimental population from the
natural population” provided by DW
which accurately represents the position
of the Service). WOGA requested a
provision be added to require a map of
the release site. Inasmuch as the Service
does not recognize the need to establish
an “experimental population area" per
se as discussed previously, this change
will not be made.

EDF, DW, and WOGA have all
recommended a provision be added to
the regulation to require a periodic
review and assessment of the release in
terms of the conservation and recovery
of the species. The Service concurs with
this comment and a provision
expresssing this action has been added
in the final rule.

Section 17.81(d)—Comments were
received from New Mexico Department
of Game and Fish, Oregon Department
of Transportation, MMC, Utsh
International Inc., Conoco, Colorado
Water Congress/Northern Colorado
Water Conservancy District, BLM,
Standard Oil (Indiana), American
Mining Congress, Friends of the Sea
Otter, DW, EDF, WMI, and WOGA on
this section. All comments, with the
exception of WMI, recommended
expanding the scope of the consulting
procedures during the development and
implementation of the experimental
population regulation. The service is

anxious to assure all commenters that
no affected party will be knowingly
excluded from the process. The Service
feels the primary cooperators in this
effort would be the States and affected
Federal land managing agencies, and the
Service concurs with New Mexico that
the State wildlife agencies would be a
primary contact in this endeavor. The
Service believes that in most instances
the State wildlife agencies would take
the lead in the implementation of these
regulations. By the same token, the
Service will seek the involvement of all
interested parties. Comments on
proposed experimental populations will
be sought from the public, concerned
governmental agencies, the scientific
community, industry, private interest,
and other interested parties. To
encourage and insure participation in
this activity, the Service generally
accepts the recommendations provided
and has amended the final rule
accordingly.

WOGA requested that several
specific procedures be added to the
experimental population regulations.
Among these were: (1) A requirement
that actual notice of a proposed
experimental population be given to
certain interested parties not less than 6
months before the publication of the
proposed rule; and, (2) the requirement
of a public meeting at least 60 days
before publication of a proposed rule to
establish an experimental population,
The Service notes that these suggested
procedures are not provided for in
section 10(j), which only requires that
the Service proceed "by regulation” (ie.,

* in accordance with 5 U.S.C. 553).

Because the Service does not want to
unnecessarily complicate the
experimental population regulatory
process with specific notice and hearing
requirements, WOGA's suggested
procedures have not been adopted.
However, the Service emphasizes that
notice of all proposed experimental
populations will be disseminated in a
manner that encourages full
involvement of interested parties in the
rulemaking process. Section 10(j) was
added by the 1982 ESA Amendments to
give the Service more flexibility in
establishing new populations of listed
species; the Service intends to
implement this Congressional goal while
consulting with all interested parties
throughout the experimental population
process.

WMI recommended the work
“wildlife” be substituted for the work
“game.” The Service concurs in the final
rule.

The American Mining Congress stated
that MOU are an excellent way to foster
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cooperation and involvement in the
experimental population regulatory
process and suggests that their use be
encouraged in the regulation. The
Service feels that there is nothing in the
regulation that restricts the use of MOU
other than to state that they cannot be
used as a substitute for an experimental
population regulation in the first
instance. MOU can be developed in
cooperation with an organization (public
or private) or individuals that are
working with the Service toward the
management of an experimental
population. The Service favors the use
of MOU for purposes of implementing
management programs, and under some
circumstance would encourage them,
but does not feel that they should be
required by regulation. The Service
regrets any misunderstanding
concerning the use of MOU but does not
believe their use should be specifically
required in this section,

Section 17.81([)—DW suggests that
this section is confusing and
unnecessarily restricts the designation
of critical habitat for essential
experimental populations. The third
sentence of this section restricts the
designation of critical habitat in areas of
overlap. The Service believes that this is
a valid restriction and should not be
modified. New Mexico expressed
concern that the designation of critical
habitat be based on the strict
interpretation of the Act and that no
critical habitat be designated for
nonessential experimental populations.
The Service concurs with this view and
intends to strictly adhere to the
provision outlined in section 4 of the Act
when designating critical habitat. The
Service restates that no critical habitat
will be designated for a nonessential
population. The wording of this section
has been modified in the final rule for
the sake of clarity.

Section 17.82 Prohibitions.

MMC expressed concern that by
stating “all the applicable prohibitions”
this regulation may be inadvertently
excluding pertinent applicable
prohibitions from other statutes. The
Service agrees and amends the final rule
accordingly. The Colorado Water
Congress/Northern Colorado Water
Conservancy District are concerned that
prohibitions discussed in this section
might interfere with stocking efforts and
may resull in an imposition on
development activities. The Service can
only restate that fish stocking as a
traditional management tool would not
be applicable to an experimental
designation. In those circumstances
where fish can be introduced into the
wild as experimental, the prohibitions

implemented under Section 4{d) of the
Act would apply.

Section 17.82  Interagency Cooperation.

MMC recommended that the
regulation take into account the
possibility of Park systems and Refuge
systems expansion. On the other hand,
WOCA urged the Service to restrict this
Section to only thase areas of the
National Park System and National
Wildlife Refuge System in existence as
of the effective date of any rule
establishing an experimental population.
The Service concurs with the MMC
comment as fulfilling Congressional
intent and amends the final rule
accordingly.

BOR requests clarification of the
specific section 7 requirements for a
nonessential population determined to
be.in the project area. The Service
believes that an informal “conference”
(section 7(a)(4)) with the Service is
proper and § 17.83 follows this
interpretation. DW notes that the
provisions of section 7(a}(1) apply to
nonessential experimental populations.
The preamble has been amended to
reflect this coverage:

WOGA has presented a detailed
discussion on the dichotomy of the use
of the term “species” relating to section
7 of the Act. When used in § 17.80(b),
the term represents the entire population
(existing population plus proposed
experimental population), and when
used in § 17.83, it is limited to
experimental populations. They believe
this contradiction limits the practical
utility of these regulations and may
result in increased conflicts under
section 7. The Service's intent was to
consider experimental populations and
nonexperimental populations as one
listed species for the purposes of section
7 analysis. The Service regrets this
confusion and bhas clarified § 17.83
accordingly.

Executive Order 12281, Paperwork
Reduction Act, and Regulatory
Flexibility Act

The U.S. Fish and Wildlife Service has
determined that this is not a major rule
as defined by Executive Order 12291;
that the rule would not have a
significant economic effect on a
substantial number of small entities as
described in the Regulatory Flexibility
Act (Pub. L. 96-354); and that the rule as
proposed does nol contain any
information collection or recordkeeping
requirements as defined in the
Paperwork Reduction Act of 1980 (Pub.
L. 96-511).

The rule is procedural in nature and
principally implements the 1982
Amendments to the Endangered Species

Act. In so doing, the final rule canforms
agency practice to new requirements of
the Amendments. Any potential effects
of such compliance stem directly from
legislation and cannot be evaluated as
independent effects of the final rule.

National Environmental Policy Act
(NEPA)

An Envircnmental Assessment (EA)
under NEPA has been prepared and is
available to the public at the Office of
Endangered Species; U.S. Fish and
Wildlife Service al the address listed
above. Based upon the information
considered in the EA, a decision has
been made that the preparation of an
Environmental Impact Statement is not
required for this action.

Author

The principal author of this proposal is
Peter G, Poulos, Office of Endangered
Species, U.S. Fish and Wildlife Service,
Washington, D.C. (703/235-2760).

List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Proposed Regulation Promulgation

Accordingly, it is proposed to amend
Part 17 of Chapter I of Title 50 of the
Code of Federal Regulations as set forth
below:

PART 17—(AMENDED)

1. The authority citation for Part 17
reads as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat, 911; Pub. L. 85-632, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97-
304, 96 Stat. 1411 {16 U.S.C. 1531 et seq.).

2. Part 17 is amended by adding 1o the
table of contents the following new
Subpart H:

- * *

Subpart H—Experimental Populations

Sec,
17.80
17.81
17.82
17.83
17.84
17.85
|Reserved)| y
17.86 Special rules—plants. [Reserved)

Definitions.

Listing.

Prohibitions.

Interagency cooperation.

Special rule—vertebrates. [Reserved|
Special rule—invertebrates.

3. Part 17 is amended by revising
§ 17.11(f}(2) to read as follows:

§ 17.11 Endangered and threatened
wildlife.

» * - * *

03168 I :
(2) The “Special Rules" and *'Critical
Habitat" columns provide a cross
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reference to other sections in Parts 17,
222, 228, or 227. The “Special Rules"
column will 'also be used to cite the
special rules that describe experimental
populations and determine if they are
essential or nonessential. Separate
listing will be made for experimental
populations, and the status column will
include the fellowing symbols: “XE" for
an essential experimental population
and “XN" for a nonessential
experimental population. The term
“NA" (not applicable) appearing in
either of these two columns indicates
that there are no special rules and/or
critical habitat for that particular
species. However, all other appropriate
rules in Parts 17, 217-227, and 402 still
apply to that species. In addition, there
may be other rules in this Title that
relate to such wildlife, e.g., port-of-entry
requirements. It is not intended that the
references in the “Special Rules” column
list all the regulations of the two
Services which might apply to the
species or to the regulations of other
Federal agencies or State or local
governments.

. - » L

4. Part 17 is further amended by
revising § 17.12(f)(2) to read as follows:

§17.12 Endangered and threatened
plants.,

{n-ot

(2) The “Special Rules" and Critical
Habitat” columns provide a cross
reference to other sections in Parts 17,
222, 226, or 227, The “Special Rules”
column will also be used to cite the
special rules which describe
experimental populations and determine
i they are essential or nonessential.
Separate listings will be made for
experimental populations, and the status
column will include the following
symbols: “XE" for an essential
experimental population and “XN" for a
nonessential experimental population.
The term “NA" (not applicable)
a@ppearing in either of these two columns
indicates that there are no special rules
and/or critical habitat for that particular
species. However, all other appropriate
rules in Parts 17, 217-227, and 402 still
apply to that species. In addition, there
may be other rules in this Title that
relate to such plants, e.g., port-of-entry
requirements, It is not intended that the
;'f:h:rences in the "Special Rules” column
st all the regulations of the two
Services which might apply to the
Sbecies or to the regulations of other
Federal agencies or State or local
governments.

5. Part 17 is further amended by
adding a new Subpart H as follow:

Subpart H—Experimental Populations

§ 17.80 Definitions.

(a) The term "experimental
population” means an introduced and/
or designated population (including any
off-spring arising solely therefrom) that
has been so designated in accordance
with the procedures of this subpart but
only when, and at such times as the
population is wholly separate
geographically from nonexperimental
populations of the same species. Where
part of an experimental population
overlaps with natural populations of the
same species on a particular occasion,
but is wholly separate at other times,
specimens of the experimental
population will not be recognized as
such while in the area of overlap. That
is, experimental status will only be
recognized outside the areas of overlap.
Thus, such & population shall be treated
as experimental only when the times of
geographic separation are reasonably
predictable; e.g,, fixed migration
patterns, natural or man-made barriers.
A population is not treated as
experimental if total separation will
occur solely as a result of random and
unpredictable events.

{b) The term “‘essential experimental
population” means an experimental
population whose loss would be likely
to appreciably reduce the likelihood of
the survival of the species in the wild.
All other experimental populations are
to be classified as "nonessential.”

§ 17.81 Listing.

(a) The Secretary may designate as an
experimental population a population of
endangered or threatened species that
has been or will be released into
sunitable natural habitat outside the
species’ current natural range (but
within its probable historic range,
absent a finding by the Director in the
extreme case that the primary habitat of
the species has been unsuitably and
irreversibly altered or destroyed),
subject to the further conditions
specified in this section; provided, that
all designations of experimental
populations must proceed by regulation
adopted in accordance with 5 U.S.C. 553
and the requirements of this subpart.

(b) Before authorizing the release as
an experimental population of any
population (including eggs, propagules,
or individuals) of an endangered or
threatened species, and before
authorizing any necessary
transportation to conduct the release,
the Secretary must find by regulation
that such release will further the
conservation of the species. In making
such a finding the Secretary shall utilize

the best scientific and commercial data
available to consider:

(1) Any possible adverse effects on
extant populations of a species as a
result of removal of individuals, eggs. or
propagules for introduction elsewhere;

(2) The likelihood that any such
experimental population will become
established and survive in the
foreseeable future;

(3) The relative effects that
establishment of an experimental
population will have on the recovery of
the species; and

(4) The extent to which the introduced
population may be affected by existing
or anticipated Federal or State actions or
private activities within or adjacent to
the experimental population area.

The Secretary may issue a permit under
section 10(a)(1){A) of the Act, if
appropriate under the standards set oul
in subsections 10(d) and (j) of the Act, to
allow acts necessary for the
establishment and maintenance of an
experimental population.

(c) Any regulation promulgated under
paragraph {a) of this section shall
provide:

(1) Appropriate means to identify the
experimental population, including, but
not limited to, its actual or proposed
location, actual or anticipated migration,
number of specimens released or to be
released, and other criteria appropriate
to identify the experimental
population(s);

(2) A finding, based solely on the best
scientific and commerical data
available, and the supporting factual
basis, on whether the experimental
population is, or is not, essential to the
continued existence of the species in the
wild;

(3) Management restrictions,
protective measures, or other special
management concerns of that
population, which may include but are
not limited to, measures to isolate and/
or contain the experimental population
designated in the regulation from
natural populations; and

{4) A process for periodic review and
evaluation of the success or failure of
the release and the effect of the release
on the conservation and recovery of the
species.

(d) The Fish and Wildlife Service shall
consult with appropriate State fish and
wildlife agencies, local governmental
entities, affected Federal agencies, and
affected private landowners in
developing and implementing
experimental population rules. When
appropriate, a public meeting will be
conducted with interested members of
the public. Any regulation promulgated
pursuant to this section shall, to the
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maximum extent practicable, represent
an agreement between the Fish and
Wildlife Service, the affected State and
Federal agencies and persons holding
any interest in land which may be
affected by the establishment of an
experimental population.

(e) Any population of an endangered
species or a threatened species
determined by the Secretary to be an
experimental population in accordance
with this subpart shall be identified by
special rule in § 17.84-§ 17.86 as
appropriate and separately listed in
§ 17.11(h) (wildlife) or § 17.12(h) (plants)
as appropriate.

(f) The Secretary may designate
critical habitat as defined in section
(3){5)(A) of the Act for an essential
experimental population as determined
pursuant to paragraph (c)(2) of this
section. Any designation of critical
habitat for an essential experimental
population will be made in accordance
with section 4 of the Act. No designation
of critical habitat will be made for
nonessential populations. In those
situations where a portion or all of an
essential experimental population
overlaps with a natural population of
the species during certain periods of the
year, no critical habitat shall be

designated for the area of overlap unless
implemented as a revision to critical
habitat of the natural population for
reasons unrelated to the overlap itself.

§ 17.82 Prohibitions.

Any population determined by the
Secretary to be an experimental
population shall be treated as if it were
listed as a threatened species for
purposes of establishing protective
regulations under section 4(d) of the Act
with respect to such population. The
Special rules (protective regulations)
adopted for an experimental population
under § 17.81 will contain applicable
prohibitions, as appropriate, and
exceptions for that population.

§ 17.83 Interagency cooperation.

(a) Any experimental population
designated for a listed species (1)
determined pursuant to § 17.81(c)(2) of
this subpart not to be essential to the
survival of that species and (2) not
occurring within the National Park
System or the National Wildlife Refuge
System, shall be treated for purposes of
section 7 (other than subsection (a)(1)
thereof) as a species proposed to be
listed under the Act as a threatened
species.

(b} Any experimental population
designated for a listed species that
either (1) has been determined pursuant
to § 17.81(c)(2) of this subpart to be
essential to the survival of that species,
of (2) occurs within the National Park
System or the National Wildlife Refuge
System as now or hereafter constituted,
shall be treated for purposes of section 7
of the Act as a threatened species.
Notwithstanding the foregoing, any
biological opinion prepared pursuant to
section 7(b) of the Act and any agency
determination made pursuant to section
7(a) of the Act shall consider any
experimental and nonexperimental
populations to constitute a single listed
species for the purposes of conducting
the analyses under such sections.

§ 17.84 Special rules—vertebrates.
[Reserved]

§ 17.85 Special rules—invertebrates.
[Reserved]

§ 17.86 Special rules—plants. [Reserved]|
Dated: July 17, 1984,
G. Ray Amett,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 84-22670 Filed 8-24-84; 8:45 am)
BILLING CODE 4310-55-M
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This section of the FEDERAL REGISTER
containg notices to the public of the
proposed issuance of rules and
requlations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final

rules

FEDERAL RESERVE SYSTEM

12 CFR Part 211
[Docket No. R-0520]

Regulation K; international Banking
Operations

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule: Extension of
comment period,.

SuMMARY: The Board of Governonrs of
the Federal Reserve System has
extended the period for receipt of public
comment on proposed rules governing
the international operations of U.S.
banking organizations, including the
operations of Edge Corporations, and on
several proposals relating to the U.S.
activities of foreign banking
organizations.

DATE: Comments must be received by
October 12, 1984.

ADDRESS: All comments, which sheould
refer to Docket No. R-0520, should be
mailed to William W, Wiles, Secretary.
Board of Governors of the Federal
Reserve System, Washington, D.C.
20551, or delivered to the C Street
entrance, 20th and Constitution Avenue,
NW., Washington, DC between the
hours of 8:45 a.m. and 5:15 p.m.
weekdays. All comments received will
be available for inspection in Room B-

1122

122 between 8:45 a.m. and 5:15 p.m.
weekdays.

FQR FURTHER INFORMATION CONTACT:
Kathleen M. O'Day, Senior Counsel
(202/452-3786), Legal Division, or James
S. Keller, Manager, International
Bx.m'ki.ng Applications [202/452-2523),
Division of Banking Supervision and
Regulation, Board of Governors of the
Federal Reserve System.
_SEJPPLEMENTARY INFORMATION: On June
15,1984 (49 FR 26002), the Board
'equested comment on a proposed
revision of Regulation K governing the
international operations and
nvestments of U.S. banking

ore

g4nizations, Comments were invited

on several alternatives that would
expand the ability of Edge Corporations
to provide services in the United States;
on several changes relating to the
investment, capitalization and lending
limits of Subpart A of Regulation K; and
on proposals concerning the U.S.
operations of foreign banking
organizations.

The Board has been requested to
extend the comment period on the
proposal in order to provide interested
parties additional time in which to
present their views. In light of the issues
presented by the proposal and in order
to encourage public paticipation in this
matter, the comment period has been
extended to October 12, 1984.

By order of the Board of Governors,

through its Secretary under delegated
authority, August 22, 1984,

James McAfee,

Associate Secretary of the Board.
[FR Doc. 84-22717 Filed 8-24-84: 8:45 ami
BILLING CODE £210-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 84-CE-19-AD]

Airworthiness Directives; Cessna 205,
206, P206, U206, TP2086, TU206, 207,
T207, 210, P210, and T210 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
{NPRM).

summARY: This Notice proposes to
adopt a new Airworthiness Directive
(AD) applicable to Cessna 205, 208,
P206, U206, TP208, TU206, 207, T207 210,
P210, and T210 Series airplanes, which
would require modification of the fuel
selector valve installation. Loss of fuel
selector control and engine fuel
starvation has resulted from a rollpin
falling out of the fuel selector valve and
voke assembly. The modification will
positively retain the roll pin and
preclude this occurrence.

DATE: Comments must be received on or
before October 15, 1984.

ADDRESSES: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Central

Region, Office of the Regional Counsel,
Attention: Rules Docket No. 84-CE-19-
AD, Room 1558, 601 East 12th Street,
Kansas City, Missouri 64106.

Comments may be inspected at this
location between 8:00 a.m, and 4:00 p.m.,
Monday through Friday.

Cessna, Single Engine Customer Care,
Service Information Letter, SE84-5
applicable to this AD may be obtained
from Cessna Aircraft Company, Piston
Aircraft Marketing Division, P.O. Box
1521, Wichita, Kansas 67201.

FOR FURTHER INFORMATION CONTACT:
Paul O. Pendleton, Aerospace Engineer,
Aircrafi Certification Office, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209;
Telephone (316) 946—4427.

SUPPLEMENTARY INFORMATION:

Comments Inviled

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on
or before the closing date for comments
specified above will be considered by
the Director before taking action on the
proposed rule. The proposals contained
in this notice may be changed in the
light of comments received. Comments
are specifically invited on the overall
regulatory, economic, environmental
and energy aspects of the proposed rule.
All comments submitted will be
available both before and after the
closing date for comments in the Rules
Docket for examination by interested
persons, A report summarizing each
FAA-public contact concerned with the
substance of the proposed AD will be
filed in the Rules Docket.

Discussion

Incidents of the rollpin falling out of
the fuel selector valve shaft and yoke
resulling in engine fuel starvation have
been reported on Cessna 200 series
airplanes. It has been demonstrated
during ground tests that fuel selector
rollpin dislodging is, in fact, possible.
The fuel selector must be moved through
the "fuel off” position when selecting
another fuel tank. Should loss of the roll-
pin occur when passing thru the OFF




